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TOM TAT

Quyén bao chiza 1a mét trong nhiing ngi dung cu thé hda quyén con ngieoi, theo dé, tai Khodn
4 Piéu 31 Hién phdap nam 2013 quy dinh “Nguwoi bi bat, tam giiz, tam giam, khdi t, diéu tra,
truy té, xét xix ¢6 quyen tw bao chira, nho ludt s hodc nguwoi khac bao chita”. Tir do, quyén
bao chira ciia ngueoi bi bugc téi da diroc cu thé hda qua Bé ludt Té tung Hinh si hién hanh,
g6p phan quan treng vao viéc bao vé quyeén va loi ich hep phap cia nguwoi bi bugc téi, ciing
nhir dam bao cho tha tuc tién hanh to tung dwoc chinh xéc, khach quan va chat ché. Tuy
nhién, thyec tién trong nhitng ndm vira qua cho thdy viéc ap dung quy dinh vé thi tuc to tung
hinh sw dac biét néu trén va quyén bao chiza khi tién hanh hoar déng diéu tra, truy té va xét
Xt doi Voi Vu én la nguoi bj bugc ti dudi 18 tusi néi riéng, van con ton tai nhiing han ché,
bdt cdp do nhiéu nguyén nhan khac nhau. Nhing quy dinh vé quyén bao chira ciia nguoi bi
bugc toi dudi 18 tum nhin chung la c6 nhiéu siza déi, bé sung so véi B¢ ludt Té tung Hinh sy
triede d6, nhung van con nhiéu han ché, cé nhitng quy dinh chira thong nhat, thiéu tinh chat
ché. Thyec tién cho thdy, quyén bao chiza cia ngieoi bi bugc téi diedi 18 tudi van chuwa duwoc
dam bao, tir dé cho thdy, cd nhiéu van dé vé phap Iy va thuc tién vé quyén bao chira cua
nguweoi bi bugc ti dudi 18 tuéi trong cdc giai doan diéu tra, truy ta, xét xir can phai diroc quy
dinh nham dam bao tinh hoan thién hon. Vi vdy, can ¢6 nhitng diéu chinh, sira doi quy dinh
cho phi hop, chat ché va quy dinh mét cach cu thé hon nira trong Bé lugt Té tung Hinh si
hién hanh ciia nwéc ta hién nay, nham dam bdo cho ngieoi bi bugc téi didi 18 tudi duroc thuc
hién quyén bao chaza khi tham gia té tung. Thdng qua bai viér duéi day, dé cdp dén mét so
han ché cia quy dinh vé quyén bao chiza ciia nguoi bi bugc téi dudi 18 tudi, tir dé dé xudt
gidgi phap nham gép phan hoan thién phap Iy vé vin dé trén.

Tir khoa: Bo lugt To tung Hinh su, nguoi bi bugc ti la nguoi dudi 18 tusi, quyén bao chira cia
nguoi bi bugc téi dudi 18 tuoi

Trich din: Lam Hong Loan Chi va V5 Thi Kiéu Trang, 2021. Bat cap va giai phap vé quyén
bao chira ciia ngudi bi budc t6i 13 nguoi dudi 18 tudi theo Phap luat Vit Nam hién
hanh. Tap chi Nghién ctru khoa hoc va Phat trién kinh té Truong Dai hoc Tay Do.
13: 144-152.

“Ths. Ldm H&ng Loan Chi - Giang vién B6 mon Ludt, Truong Pai hoc Tdy Po6
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1. KHAI QUAT CHUNG VE
QUYEN BAO CHUA CUA NGUOI BI
BUQC TQI LA NGUOI DUOI 18
TUOI

O Viét Nam, thuat ngit “Nguoi dudi 18
tudi” duge quy dinh theo Bo luat Dan sy
nim 2015 tai Diéu 21 nhu sau: “Nguoi
dudi 18 tuéi la ngueoi chwa thanh nién”?,
Péng thoi, c6 quy dinh cu thé mac do
tham gia vao cac giao dich dan sy cua
ngudi chua da 18 tudi do nguoi dai dién
xéc lap, trudng hop phuc vu cac nhu cau
sinh hoat hop Vi lta tudi caa Nguoi dudi
18 tudi thi phai duoc nguoi dai dién theo
phap luat cua Nguoi dudi 18 tudi dong
Y,... Tai BO luat Hinh sy nam 1999, stra
d6i bd sung nam 2009 (Hét hiéu luc) quy
dinh tai Chwong X vé thu tuc té tung ddi
v6i Ngudi dudi 18 tudi pham toi. Bo luat
T6 tung Hinh sy nam 2003, stra ddi bd
sung nam 1990, 1992, 2000 (Hét hi¢u
luc) cling quy dinh vé thu tuc t6 tung dac
biét doi véi Nguoi dudi 18 tudi tai
Chuong XXXII.

Nhu vay, c6 thé thay hé thong phéap
luat cua nudc ta trude day co su thdng
nhat vé khai niém Ngudi dudi 18 tudi. Pé
bao vé tét quyén va loi ich hop phap cua
Nguoi dudi 18 tudi, khac phuc nhitng han
ché trong viéc giai quyét vu an cua Nguoi
dudi 18 tudi, phii hop véi Cong udc qudc
té vé quyén tré em nam 1990, thi
BLTTHS nam 2015 da sur dung thuat ngir

“nguwoi dwdi 18 tuoi” dé thay thé cho
thuat ngr “nguwoi chwa thanh nién”. Vi¢c
Bo luat Hinh su (BLHS), B6 luat T4 tung
Hinh sy (BLTTHS) mubn hoan thién khai

! Khoan 1 Diéu 21 Bo luat Dan sy nam 2015

niém nay 1a dé khac phuc duoc tinh mau
thuan gitra luat noi dung va luat hinh thuc
trong linh vuc hinh su. Ngoai ra, theo Du
thao Luat bao v¢, cham soéc va giao duc
tré em thi theo do, tré em duoc xac dinh
1a ngudi dudi 18 tudi, tao tinh thdng nhat
trong méi lién hé gitra an ban quy pham
phap luat vé tré em va BLHS ciing nhu
BLTTHS, tir d6, dudi goc do phap ly vé
trach nhiém hinh su va cac quy dinh vé
thi tuc t6 tung dbi voi nguoi dudi 18 tudi
phU hop hon, vira dam bao tinh phap ché
nhung vira dam bao céc chinh séch phép
luat dac thu cho dbi tuong nay khi vi
pham phép luat hinh sy néi riéng. Theo
d6, c6 thé hiéu: “nguoi bi bugc téi durdi
18 tudi la nguoi bi bat, bi tam giiz, bi can,
bi cdo va dwoc xdc dinh thuge dé tudi tir
dii 14 dén dudi 18 tuoi.”?

Ciing dua trén quy dinh chung vé
quyén bao chita tai Piéu 16 BLTTHS
2015 thi “ngwoi bi bugc téi co quyeén tw
bao chira, nho ludt s hodac nguoi khac
bao chiza” dé bac bo mot phan hay toan
b su budc toi ciia cac co quan tién hanh
t6 tung hoac lam nhe trach nhiém hinh sy
trong vu an hinh sy d6i véi nguoi bi budc
t6i. Noi cach khac, d6 chinh 1a quyén
phap ly ma nguoi bi budc toi néi chung
c¢6 duoc khi 1a mot bén cha thé caa quan
hé phap luat té tung hinh su. T d6, doi
vé&i nguoi bi budc toi 1a nguoi dudi 18
tudi cling co thé duoc hiéu, chinh Ia:
Quyén bao chita nguwoi bi budc téi dudi
18 tudi la cac quyen té tung hinh sw cia
nguoi bi bugc toi tir dii 14 dén dudi 18
tudi, te minh bao chiza hodc nho nguoi
khac bao chita, dwa ra nhitng ching cir

2 Xem diém d khoan 1 Diéu 4 Bo luat T tung Hinh
sy nam 2015
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chizng minh si v toi hay giam nhe trach
nhiém hinh s cho minh.

2. BAT CAP VE QUYEN BAO
CHUA CUA NGUOI BI BUQC TOI
LA NGUOI DUOI 18 TUOI

2.1. Bat cap tir quy dinh ciia B9 luat
To tung Hinh sw hién hanh

Thit nhat, quy dinh vé quyén ty bao
chira hodc nho ngudi khac bao chira dbi
voi nguol bi bugc toi 1a nguoi dudi 18
tudi. Pbi voi, quy dinh khoan 1 Diéu 422
“Nguoi bi bugc téi c6 quyen ti bao chiza
hodc nho nguwoi khdac”. V6i quy dinh nay
sa dung tir “hodc” gitta hai quyén thi
ngudi bi budc toi dudi 18 tudi co quyén
lua chon tu minh bao chira hay nho nguoi
khac bao chira. Tuy nhién, tac gia thay
rang quy dinh van chua dam bao cho d6i
twong nay, bai vi khi nguoi bi budc toi
dudi 18 tudi tu minh bao chita thi sé
khong nho nguoi khac bao chira. Nhu
vay, khi ngui bi budc toi tu bao chira cho
minh, ho chii yéu khong nhan tdi nhung
lai khdng c6 kha nang str dung chung ci
va ly 1& dé chirng minh hoac khong c6 kha
ning cung cap tai liéu, chung cir dé bao
chira, tranh tung dé bao vé quyén loi cho
minh. Mot phan do nguoi dudi 18 tudi
thiéu hiéu biét phap luat con rat han ché,
hau nhu ho khong biét duoc quyén va
nghia vu ma phap luat quy dinh cho ho
khi tham gia t tung. Ngoai ra, ho con bj
tac dong bai yéu té bén ngoai, ho thuong
co tam ly lo s¢ khi bi roi vao vong phép
luat nén ho pho mat cho co quan tién hanh
t6 tung (THTT) quyét dinh s phan cua
minh ma khéng tu bao chira, vi cho rang
nhu thé s& bj xem la ngoan ¢ va khép toi
ning hon. Chinh tir diéu nay di giy anh

huong dén chat lugng diéu tra, truy td, xét
XU cua nguoi bi budc t6i 1a nguoi dudi 18
tudi va dan dén sy vi pham vé quyén va
loi ich hop phap cua cac chu thé dac biét
nay.

Ther hai, quy dinh tai khoan 2 Diéu 421
BLTTHS nam 2015 quy dinh khi 13y 10i
khai cia nguoi bi tam giir trong truong
hop khan céap, nguoi bi bat, bi tam gi,
hoi cung bi can phai c6 mat nguoi bao
chira hoic nguoi dai dién cua ho; khi lay
loi khai cua ngudoi bi hai, nguoi lam
chirng phai c6 mat cta nguoi dai dién
hodc ngudi bao vé quyén va loi ich hop
phap cta ngudi bi budc toi dudi 18 tudi
tham du. Thuc tién giai quyét vu an,
khdng tranh khoi truong hop Diéu tra
vién, Can bo diéu tra, Kiém sat vién phai
ldy 10i khai, hoi cung nhiéu lan. Tuy
nhién, trong nhiing lan lay loi khai, hoi
cung ngudi bi budc toi dudi 18 tudi, co
quan THTT van chua tich cyc dam bao
su tham gia cia ngudi bao chira. Pong
thoi, trong tat ca céc lan Iy loi khai hoi
cung ngudi bi budc toi dudi 18 tudi phap
luat chua quy dinh rd rang, cu thé su tham
gia cua nguoi bao chira. Vi vay, trén thuc
té, can phai c6 su diéu chinh nhiing quy
dinh cu thé hon nita nham dap ung kip
thoi trong qua trinh 14y loi khai, hoi cung
ngudi bi bugc t6i dudi 18 tudi cd nguoi
bao chita tham gia dé hd tro ho.

Ngoai ra, tai diém b khoan 1 Biéu 73
BLTTHS nam 2015 quy dinh “nguoi bao
chiza 6 mat khi ldy loi khai ciia nguoi bi
bat, bi tam gidz, khi héi cung bi can va néu
nguwoi cO tham quyén tien hanh lay loi
khai, héi cung dong y thi dieoc héi nguoi
bi bt, nguweoi bi tam giir, bi can. Sau mdi
lan 1dy loi khai, héi cung cia nguoi c6
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tham quyén két thiic thi nguoi bao chira
c6 thé hoi nguoi bi bat, ngeoi bi tam gii,
bi can”. Theo quy dinh nay thi ddy c6 thé
la quy dinh “tiry nghi” do vay khi &p dung
khong thé tranh khoi nhiing truong hop
ngudi co tham quyén lam dung quy dinh
nay ma khdng tao diéu kién cho nguoi
bao chita tham du viéc 14y loi khai, hoi
cung va ciing nhu 1a trong hoat dong diéu
tra di voi nguoi bi budc toi dudi 18 tudi.
Quy dinh “...néu nguwoi cd tham quyén
tién hanh ldy loi khai, héi cung dong y thi
diroc hoi...” tac gia cho rang chua phu
hop. Boi 18, van dé nay, viéc c6 cho phép
duoc hoi nguoi bi budc toi hay khong phu
thudc vao y chi chi quan cua ngudi tién
hanh 13y loi khai, hoi cung. Do vay, c6
thé trén ciing mot sy viéc nhung ngudi co
tham quyén nay dong y cho ngudi bao
chita dugc hoi nguoi bi budc toi, con
ngudi ¢6 tham quyén khéc thi khéng.

Thet ba, mot sb thuat ngir trong Bo luat
T4 tung Hinh su chua dugc giai thich rd
rang dan dén viéc ap dung quy dinh nguoi
bao chita c6 quyén tham gia trong hoat
dong kham nghiém déi véi vu an co
ngudi bi budc t6i dudi 18 tudi. Nhu da
biét, Tai diém c khoan 1 Diéu 73
BLTTHS nam 2015, c¢6 quy dinh nguoi
bao chita c6 quyén c6 mat trong hoat
dong diéu tra theo quy dinh cua phap luat
t6 tung hinh sy. Quy dinh nay duoc hiéu
la duong nhién, ma co quan THTT cé
nghia vu tao diéu kién thuan loi dé nguoi
bao chira thuc hién quyén c6 mit caa ho
trong hoat dong diéu tra nham thuc hién
chitc nang, nhiém vu cua minh. Tuy
nhién, nghién ctru quy dinh tai DBiéu 201
BLTTHS nim 2015 vé hoat dong kham
nghiém hién truong, ma theo do, tai

khoan 2 cua Piéu nay quy dinh: “Khi
kham nghiém hién trwong phdi c6 nguoi
chitng kién; c6 thé bi can, nguoi bao
chira, bi hai, nguoi lam ching tham gia
va moi nguoi c6 chuyén mon tham dy
viéc kham nghiém ”. Tuong tu nhu vay,
Diéu 204 BLTTHS nam 2015 quy dinh
vé hoat dong thuc nghiém diéu tra, theo
do, tai khoan 3 cia Diéu nay quy dinh
“Khi tién hanh thic nghiém diéu tra...
Truwong hop can thiét, nguoi bi tam gii,
bi can, nguoi bao chira, bi hai, nguoi lam
chitng ¢6 thé tham gia”. Véi quy dinh
nhu trich din trén cho thay, tir hoat dong
kham nghiém, thuc nghiém diéu tra, viéc
tham gia cua ngudi bao chira duoc xem 1a
quyén, ma quyén do khong bi han ché
trong moi hoat dong diéu tra ciia co quan
THTT. V6i quy dinh trong tung hoat
dong diéu tra, tac gia cho rang nhitng quy
dinh trén sir dung nhirng cum tir nhu “co
thé”, “cé thé cho”, “can thiét” thé hién
nhitng quy dinh nay bi han ché bat quyén
nay caa ngudi bao chira. Pidu d6 cho thay
da c6 su mau thuan ngay trong cac quy
dinh nay tai BLTTHS nam 2015. Trong
khi d6, tai Diéu 4 cia BLTTHS nam 2015
cung khong c6 su giai thich thuat ngr

“truong hop can thiét”, “cé thé” duoc
hiéu nhu thé nao cho dung. Vay trudng
hop nao nguoi bao chira phai tham gia
hoat dong thuc nghiém diéu tra, truong
hop nao c6 thé tham gia bao chira, hoan
toan phu thugc vao y chi cha quan cua co
quan THTT thu Iy giai quyét vy an d6, ma
khong theo chuan myc dugc quy dinh
san.
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2.2. Nhitng bat cap khac din dén
viéc ap dung quy dinh vé quyen bao
chira ddi véi nguoi dwéi 18 tum pham
tdi chwa hiéu qua trén thuc té

- Vé phia nguoi bao chira, qua thuc
tidn t6 tung, nguoi bao chira thuong than
phién vé& viéc co quan THTT, ngudi
THTT khong tao diéu kién cho ho thuc
hién chtc ning, nhiém vy cua minh dé
bao vé quyén loi cho nguoi bi budc toi
dudi 18 tudi. Nhung nhitng han ché tir
phia bao chtra ciing khdng phai khéng cd,
cling gy mét phan anh huéng nhat dinh
dén quyén bao chira cua ngudi bi bugc toi
duéi 18 tudi. Bao chira 1a mot cong viéc
doi hoi rat nhiéu vé trinh d6 chuyén mon,
kién thuc, kinh nghiém, ... ctiia nguoi bao
chita. Thé nhung, trong qua trinh hoat
dong bao chita khong it nguoi bao chira
thiéu tinh than trach nhiém, thuc hién mot
cach qua loa, hinh thic. K§ niang nghé
nghiép trong tham gia t4 tung, dic biét 1a
k¥ nang tranh tyung nhin chung chua cao.
Co truong hop nguoi bao chira, bao chira
bang cach muon c4o trang cua Vién kiém
sat (VKS) doc qua va nhat tri véi quan
diém cta VKS. Con mot sd nguoi bao
chira vira han ché k¥ ning, vira han ché
kién thirc phap luat, chua nam vitng quan
diém bao vé quyén va loi ich hop phap
ctia nguoi bi budc t6i dudi 18 tudi.

Vi du: ngay 27/05/2020, tai Toa 4n
nhan dan quan O Moén, thanh phé Can
Tho xét xr so tham vu an hinh su ddi véi
bi cdo Tran Vian T (sinh ngay

3 Ban &n s 26/2020/HS-ST, Tran Van T (sinh
ngay 08/09/2003) V& ti “Trém cdp tai san” theo
khoan 1 Piéu 173BLHS nam 2015” — 1a nguoi
dudi 18 tudi” ciia Toa an nhan dan quan © Mén,

08/09/2003) ve t6i “Trgm cap tai san”
theo khoan 1 Pidu 173 BLHS nam 2015.

Tai ban céo trang sé 31/CT-VKS ngay
22/04/2020, VKS nhan dan quan O Mén
da truy t bi c4o Tran Van T vé toi “Trém
cap tai san” theo khoan 1 Diéu 173
BLHS nam 2015. Qua ban céo trang trén,
nguoi bao chira cho céc bi cao chi mang
tinh hinh thtc, théng nhat véi ban céo
trang da truy t6 ddi véi cac bi cao. Pong
thoi, nguoi bao chita chi dua ra mot sd
tinh tiét nhu 1a bi cdo pham toi khi chua
thanh nién, c6 nhan than tot, hoan canh
gia dinh khong hanh phc, bi c4o thiéu su
quan tdm gido duc cua gia dinh lam dé
nghi HDXX giam nhe cho céc bi céod.
Nhu vay, da thé hién nhiing han ché qua
l61 bao chira cho céc bi céo, nhiing ngudi
bao chira chi bao chira theo khudng kho
chung, théng nhat vai ban céo trang cua
VKS chtr khong dua ra nhitng nhiing ly
I8, dan ching mai lién quan dén vy an dé
g toi cho cac bi cao. Pong thoi, trong
qua trinh xét xtr tai phién toa nhirng nguoi
bao chira da thé hién k¥ ning tranh tung
chua cao tai phién toa, nguoi bao chira cd
mat tai phién toa chi don thuan la thay
mat nguoi bi budc toi dudi 18 tudi xin
giam nhe an chur chua thuc su bao vé
quyén loi cho ho.

- Nhan theec tir phia nguoi bi bugc toi
va nguoi dai dién:

Thém vao d6, nguoi bi budc toi la
ngudi dudi 18 tuodi va ngudi dai dién cua
ho khdng hiéu biét ve quyen tu bao chira,

thanh phd Can Tho, Ban 4n 26/2020/HSST ngay
27/05/2020 wveé toi trom cap tai san
(thuvienphapluat.vn)
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nho nguoi khac bao chira va quy dinh
duoc chi dinh bao chita nén khéng thuc
hién duoc quyén bao chira cho minh.
Ngoai ra, do thiéu hiéu biét va so mat tién
ma nguol bi budc t6i 1a nguoi dudi 18
tudi va dai dién hop phap cua ho con tir
chbi ngudi bao chira gay khé khin trong
qua trinh diéu tra, truy to va xét xt.

3. GIAl PHAP NANG CAO HIEU
QUA AP DUNG QUYEN BAO CHUA
CUA NGUOI BI BUQC TQI LA
NGUOI DUOI 18 TUOI

Véi nhitng han ché con mac phai thi
quy dinh cia quyén bao chira cua nguoi
bi budc t6i 1a ngudi dudi 18 tudi can phai
duoc sira d6i, b6 sung trong thoi gian sap
t6i dé c6 thé hoan thién dan, nham dam
bao quyén va loi ich caa ngudi bi budc toi
dudi 18 tudi khi tham gia vao hoat dong
diéu tra, truy to va xét xu.

3.1. Tap trung hoan thién hé théng
phap luat

That nhdt, can quy dinh rd tai khoan 1
Piéu 422 BLTTHS nam 2015 quy dinh
ngudi bi budc t6i dudi 18 tudi, ngudi dai
dién caa ho 6 quyén ty bao chita “hodc”
nho nguoi khac bao chira. Tac gia cho
rang, viéc sir dung tir “hodc” 1a chua dam
bao vi ¢d thé dan dén trudong hop nguoi
bi budc toi dudi 18 tudi khi tu minh bao
chira thi s€ khong dugc nho nguoi khac
bao chira hoac nguoc lai. Vi vay, nén quy
dinh: “Nguwoi bi bugc toi la nguoi duéi 18
tusi co quyén tw bao chiza, nho nguoi
khéc bao chiza .

Thiz hai, can c¢6 van ban méi hudng
dan hoan thién ky thuat Iap phap vé viéc
nguoi bao chita dugc tham gia trong tat

ca cac lan lay loi khai, hoi cung ctia nguoi
bi buoc toi dudi 18 tudi tai quy dinh
khoan 2 Diéu 421 BLTTHS niam 2015 va
diém b khoan 1 Diéu 73, thay vi quy dinh
con mo nhat, khong duoc théng nhat. Boi
I trén, doi hoi & phép luat ludn can tinh
cu thé, rd rang, nhiam thé hién tinh khéch
quan, cdng bang, van minh, tranh oan sai,
bo lot toi pham.

Thet ba, vé giai thich tir ngir. Can som
c6 hudng dan cu thé giai thich khai niém
thé nao la thuat ngit “Truong hop can
thiét” va “cé thé” tai Diéu 4 cla
BLTTHS niam 2015, dé giai thich r& hon
Vé van dé di néu trén 14 diéu can thiét,
phU hop véi tinh hinh thuc té ma dic biét
la dam bao cho sy tham gia ctia nguoi bao
chira. Bén canh do, dé hoat dong diéu tra
cac vu an hinh sy dugc dung ngudi, ding
t6i, dam bao quyén va loi ich cia nguoi
bi budc t6i dudi 18 tudi, thi hiy dé cho
ngudi bao chira tu ho quyét dinh truong
hop nao can thiét phai c6 mat trong hoat
dong diéu tra. Nham phuc vu tét hon viéc
bao chira, g& toi cho nguoi bi budc toi
dudi 18 tudi.

3.2. Céc giai phap ddi véi viéc tham
gia bao chira cua ngwoi bao chira,
ngudi bi budc toi 1a ngudi duéi 18 tuoi
va nguoi dai dién hop phap caa ho

Vé phia nguoi bao chira, chu trong noi
dung ddo tao nguon luat su phi hop voi
yéu cau dam bao quyén bao chira cua
nguoi bi budc toi dudi 18 tudi. Ting
cuong hon nita cong tac hudng dan boi
dudng, giam sét tap su hanh nghé luat su,
quan ly chat ché chat luong tap su hanh
nghé nhiam ting cuong chat lwong dau
vao cua doi ngii luat su. Ddi voi luat su
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can trang bi cac k¥ nang thu thap va xuat
trinh cac do vat, tai liéu 1am chang ct cua
vu an, ky nang viét ban bao chira; xét hoi
lam rd su vO toi va cac tinh tiét giam nhe
cho ngudi bi bugc t6i dudi 18 tudi; cac ki
nang tranh tung thuyét phuc HDXX bang
su 1ap luan chat chg, c6 cac chung ci dé
chang minh bao vé quan diém caa minh.
Bén canh do, can phat trién doi ngii Tro
gitp vién phap ly. Mac du, doi ngt luat
su dd dap wng phan nao nhu ciu cua
ngudi bi budc toi dudi 18 tudi vé hd tro
phap Iy, tuy nhién van con nhiéu han ché.
Vi vay, phét trién doi ngii tro gidp vién
phap ly ¢ cac dia phuong sé€ la giai phap
hiéu qua tang cuong hoat dong bao chira
hién nay.

Vé phia nguoi bi budc toi 13 nguoi
dudi 18 tudi va ngudi dai dién hop phép,
Can nang cao y thuc phap luat cua nguoi
bi budc toi dudi 18 tudi, cap nhat théng
tin kip thoi cac van ban phap luat, tang
cudng cdng tac pho bién, gido duc phap
luat trong nha trueong, mao rong cac hinh
thire tu van phép ly cho ho ciing nhu 1a
nguoi dai dién hodac nguoi than thich cua
ho 1a hét sirc can thiét. Biéu nay mot mat
gitp nguoi bi budc toi dudi 18 tudi tu y
thac, tuan tha phap luat, tu minh bao vé
nhitng lgi ich chinh dang cua ban than va
lgi ich chung cua xa hoi. Mat khac, giup
co quan THTT nhanh chéng phéat hién va
c6 bién phap xir Iy kip thoi ddi voi nhitng
hanh vi pham toi.

Tom lai, dé c6 thé dam bao quyén bao
chira cia nguoi bi buoc t6i 1a nguoi dudi
18 tuoi, han ché dén muc thap nhat quyén
bao chita ctia ho bi xam pham thi diéu do
can co sy tham gia cua ngudi bao chira.
Bén canh d6, nguoi bi budc toi dudi 18

tudi va ngudi dai dién cua ho cling can
phai nam rd nhitng quy dinh cta phap luat
vé quyén bao chira caa ho. Co nhu vay,
quyén bao chira cia nguoi bi budc toi 1a
ngudi ngudi dudi 18 tudi méi dugc thyc
hién hiéu qua va dam bao quyén va loi ich
cua ho trong thoi gian téi.
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ABSTRACT

The right of defense is one of the contents concretizing human rights. According to Clause 4,
Article 31 of the 2013 Constitution stipulates that “The person who is arrested, detained,
prosecuted, investigated, adjudged has the right to defend himself, to seek defense from a
lawyer or another person”. Hence, the accused's right of defense has been concretized
through the current Criminal Procedure Code, which makes an important contribution to
protecting the legitimate rights and interests of the accused, as well as ensuring the accuracy,
objectivity and rigor of the proceedings. However, in recent years, it has practically shown
that the application of the above-mentioned provisions on criminal procedures and the right
of defense in investigation, prosecution and adjudication in case the accused persons are
under 18 in particular, still has limitations and shortcomings due to various reasons. The
provisions on the right to defense of the accused under the age of 18 generally have a lot of
amendments and supplements compared to the previous Criminal Procedure Code, but
several limitations still remain, also lacking consistency and rigor. The reality shows that the
right to defense of the accused persons under 18 has not been guaranteed, thereby many
practical and legal problems about their right to defense in investigation, prosecution and
adjudication need to be regulated to ensure more completeness. Therefore, it is necessary to
adjust and amend the provisions appropriately, rigorously and more specifically in the
current Criminal Procedure Code of our country, for the sake of guaranteeing that the
accused persons under 18 may exercise their right to defend when participating in the
proceedings. This article mentions some limitations of the provisions on the right to defense
of the accused persons under the age of 18, thereby proposes solutions to perfect the law on
the above issue.

Keywords: Accused under 18 years old, criminal Procedure Code, right of defense of the
accused under 18
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